Some commentators have read the constitutional text differently. They argue that Congress has the sole authority to decide whether to make war. 6 This view, however, misinterprets the constitutional text and misunderstands the nature of a war declaration. Declaring war is not tantamount to making war; indeed, the Constitutional Convention specifically amended the working draft of the Constitution that had given Congress the power to "make" war. When it took up this clause on August 17, 1787, the Convention voted to change the clause from "make" to "declare."' 7 A supporter of the change argued that the new language would "leav[e] to the Executive the power to repel sudden attacks."" 8 In addition, other elements of secret."); Ramirez de Arellano v. Weinberger, 745 F.2d 1500, 1561 (D.C. Cir. 1984) (Scalia, J., dissenting), vacated, 471 U.S. 1113 (1985) (arguing that majority should deny injunctive relief to plaintiffs because it would require the President to take the court into its confidence regarding military operations); Ex parte Vallandigham, 28 F. Cas. 874,922 (C.C.S.D. Ohio 1863) (No. 16,816) ("[U]nder this power where there is no express legislative declaration, the president is guided solely by his own judgment and discretion...."); Hefleblower v. United States, 21 Ct. Cl. 228, 238 (Ct. Cl. 1886) ("The responsibility of declaring what portions of the country were in insurrection and of declaring when the insurrection came to an end was accorded to the President; when he declared a portion of the country to be in insurrection the judiciary cannot try the issue and find the territory national; conversely, when the President declared the insurrection at an end in any portion of the country, the judiciary cannot try the issue and find the territory hostile."); cf. United States v. Chem. Found., Inc., 272 U.S. 1, 12 (1926) ("It was peculiarly within the province of the Commander-in-Chief to know the facts and to determine what disposition should be made of enemy properties in order effectively to carry on the war.").
16. See, e.g 318-19 (Max Farrand ed., rev. ed. 1966) .
18. Id. at 318.
the Constitution describe "engaging" in war.' 9 This fact demonstrates that the Framers understood "making" and "engaging" in war to be somewhat broader than simply "declaring" war. A State constitution at the time of the ratification included provisions that prohibited the governor from "making" war without legislative approval. 2 " If the Framers had wanted to require congressional consent before the initiation of military hostilities, they would have used such language. Finally, the Framer's generation also understood that declarations of war were becoming obsolete. Not all forms of hostilities rose to the level of a "declared" war. During the seventeenth and eighteenth centuries, for example, Great Britain and colonial America waged numerous conflicts against other nations without an official declaration of war. 2 ' As Alexander Hamilton observed during the ratification, "the ceremony of a formal denunciation of war has of late fallen into disuse." 22 Instead of serving as an authorization to begin hostilities, a declaration of war was only necessary to "perfect" a conflict under international law. A declaration served to fully transform the international legal relationship between two states from one of peace to one of war.' Given this contextual understanding, Congress's power to "declare" war would not 19 . See U.S. CONST. art. I, § 10 ("No State shall, without the Consent of Congress ... engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.").
20. S.C. CONST. art. XXVI (1776), reprinted in 6 THE FEDERAL AND STATE CONSTITUTIONS 3241, 3247 (Francis Newton Thorpe ed., 1909) . A subsequent version made clear "that the governor and commander-in-chief shall have no power to commence war, or conclude peace, or enter into any final treaty" without legislative approval. S.C. CONST. art. XXXIII (1778), reprinted in 6 THE FEDERAL AND STATE CONSTITUTIONS, supra, at 3248, 3255. 21. Of the eight major wars fought by Great Britain prior to the ratification of the Constitution, war was declared only once before the start of hostilities. [Vol. 25 limit the President's independent and plenary constitutional authority over the use of military force.
B. Constitutional Structure
Our reading of the text is reinforced by analysis of the constitutional structure. First, it is clear that the Constitution secures all federal executive power in the President to ensure a unity in purpose and energy in action. "Decision, activity, secrecy, and dispatch will generally characterize the proceedings of one man in a much more eminent degree than the proceedings of any greater number." 24 The centralization of authority in the President alone is particularly crucial in matters of national defense, war, and foreign policy, where a unitary executive can evaluate threats, consider policy choices, and mobilize military and diplomatic resources with a speed and energy that is far superior to any other branch. As Hamilton noted, "[e]nergy in the executive is a leading character in the definition of good government. It is essential to the protection of the community against foreign attacks." 25 This point applies to the war context as well. "Of all the cares or concerns of government, the direction of war most peculiarly demands those qualities which distinguish the exercise of power by a single hand." 26 Second, the Constitution makes clear that the process used for conducting military hostilities is different from other government decision-making practices. In the area of domestic legislation, the Constitution creates a detailed, finely wrought procedure in which Congress plays the central role. In foreign affairs, however, the Constitution does not establish a [u] nity of plan, promptitude, activity, and decision, are indispensable to success; and these can scarcely exist, except when a single magistrate is entrusted exclusively with the power"). mandatory, detailed, congressionally driven procedure for taking action. Rather, the Constitution vests the two branches with different powers-the President as Commander in Chief, and the Congress with control over funding and declaring war-without requiring that they follow a specific process in making war. By establishing this framework, the Framers expected that the process for war making would be more flexible, and capable of quicker, more decisive action, than the legislative process. Thus, the President may use his commander-in-chief and executive powers to use military force to protect the nation, subject to congressional appropriation and control over domestic legislation.
Third, the constitutional structure requires that any ambiguities in the allocation of a power that is executive in nature, such as the power to conduct military hostilities, must be resolved in favor of the executive branch. Article II, Section 1 provides that "[t]he executive Power shall be vested in a President of the United States." 27 By contrast, Article I's Vesting Clause gives Congress only the powers "herein granted." 28 This difference in language indicates that Congress's legislative powers are limited to the list enumerated in Article I, Section 8, while the President's powers include inherent executive powers that are unenumerated in the Constitution.
To be sure, Article II lists specifically enumerated powers in addition to the Vesting Clause, and some have argued that this limits the "executive Power" granted in the Vesting Clause to the powers on that list. The purpose of the enumeration of executive powers in Article II, however, was not to define and cabin the grant in the Vesting Clause. Rather, the Framers redirected some elements of powers that had traditionally been regarded as "executive", assigning them to Congress in Article I, while expressly maintaining other elements as enumerated executive powers in Article II. Hence, for example, they gave the King's traditional power to declare war to Congress under Article I, while the commander-in-chief authority was expressly reserved for the President in Article II. Furthermore, the Framers altered other plenary powers of the King, such as treaties and appointments, assigning the Senate a share of them in Article II itself. Thus, Article W's enumeration of the Treaty and Appointments Clauses only dilutes the unitary nature of the executive branch in regard to the exercise of those powers, rather than transforming them into quasi-legislative functions. 2 9 Thus, the enumeration in Article II marks the places where several traditional executive powers were diluted or reallocated. The Vesting Clause, however, conveyed all other unenumerated executive powers to the President.
There can be little doubt that the decision to deploy military force is "executive" in nature, and was traditionally regarded as such. It calls for action and energy in execution, rather than the deliberate formulation of rules to govern the conduct of private individuals. Moreover, the Framers understood it to be an attribute of the executive. "The direction of war implies the direction of the common strength," wrote Alexander Hamilton, "and the power of directing and employing the common strength forms a usual and essential part in the definition of the executive authority." 3 M As a result, to the extent that the constitutional text does not explicitly allocate the power to initiate military hostilities to a particular branch, the Vesting Clause provides that it remain among the President's unenumerated powers.
Fourth, depriving the President of the power to decide when to use military force would disrupt the basic constitutional framework for foreign relations. From the beginning of the Republic, the vesting of the executive, commander-in-chief, and treaty-making powers in the executive branch has been understood as granting the President plenary control over the conduct of foreign relations. As Secretary of State Thomas Jefferson observed during the first Washington Administration, "the constitution has divided the powers of government into three branches [and] has declared that 'the executive powers shall be vested in the president,' submitting only special articles of it to a negative by the senate."' Due to this structure, Chief but also the guiding organ in the conduct of our foreign affairs," possessing "vast powers in relation to the outside world."' This foreign affairs power is exclusive; it is "the very delicate, plenary and exclusive power of the President as sole organ of the federal government in the field of international relations-a power which does not require as a basis for its exercise an act of Congress." 39 Conducting military hostilities is a central tool for the exercise of the President's plenary control over the conduct of foreign policy. There can be no doubt that the use of force protects the nation's security and helps it achieve its foreign policy goals. Construing the Constitution to grant such power to another branch could prevent the President from exercising his core constitutional responsibilities in foreign affairs. Even in the cases in which the Supreme Court has limited executive authority, it has also emphasized that we should not construe legislative prerogatives to prevent the executive branch "from accomplishing its constitutionally assigned functions." 4°I
I. EXECUTIVE BRANCH CoNSTRuCTIoN AND PRACTICE
The position we take here has long represented the view of the executive branch and of the Department of Justice across many administrations of different political parties. Attorney General (later Justice) Robert Jackson formulated the classic statement of the executive branch's understanding of the President's military powers in 1941:
Article II, section 2, of the Constitution provides that the President "shall be Commander in Chief of the Army and Navy of the United States." By virtue of this constitutional office he has supreme command over the land and naval forces of the country and may order them to perform such military duties as, in his opinion, are necessary or appropriate for the defense of the United States. These powers exist in time of peace as well as in time of war.... Thus the President's responsibility as Commander in Chief embraces the authority to command and direct the armed forces in their immediate movements and operations designed to protect the security and effectuate the defense of the United States...
. [T]his authority undoubtedly includes
38. Ludecke v. Watkins, 335 U.S. 160, 173 (1948) . 39. United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304,320 (1936) . 40. Nixon v. Adm'r of Gen. Serv., 433 US. 425,443 (1977) . the power to dispose of troops and equipment in such manner and on such duties as best to promote the safety of the country. 4 ' Other Attorneys General have defended similar accounts of the President constitutional powers and duties, particularly in times of unforeseen emergencies. Attorney General William P. Barr, quoting the opinion of Attorney General Jackson just cited, advised the President in 1992: "You have authority to commit troops overseas without specific prior Congressional approval 'on missions of good will or rescue, or for the purpose of protecting American lives or property or American interests.'" 42 Attorney General (later Justice) Frank Murphy, though declining to define precisely the scope of the President's independent authority to act in emergencies or states of war, stated:
[T]he Executive has powers not enumerated in the statutespowers derived not from statutory grants but from the Constitution. It is universally recognized that the constitutional duties of the Executive carry with them the constitutional powers necessary for their proper performance. These constitutional powers have never been specifically defined, and in fact cannot be, since their extent and limitations are largely dependent upon conditions and circumstances.... The right to take specific action might not exist under one state of facts, while under another it might be the absolute duty of the Executive to take such action.
Attorney General Thomas Gregory opined in 1914 that, "[i]n the preservation of the safety and integrity of the United States and the protection of its responsibilities and obligations as a sovereignty, [the President's] powers are broad." 44 Finally, in 1898, Acting Attorney General John K. Richards wrote:
The preservation of our territorial integrity and the 41. Training of British Flying Students in the U.S., 40 Op. Att'y Gen. 58, 61-62 (1941) . At the time Attorney General Jackson delivered his opinion, the United States was a neutral, and thus his conclusions about the President's powers did not rest on any special considerations that might apply in time of war. Although he stated that he was "inclined to the opinion' that a statute (the Lend-Lease Act) authorized the decision under review, Jackson expressly based his conclusion on the President's constitutional authority. Id. at 61.
42. Auth. to Use U.S. Military Forces in Somal., supra note 11, at 6 (quoting Training of British Flying Students in the U.S., supra note 41, at 62).
43. Request of the Senate for an Opinion as to the Powers of the President "In Emergency or State of War," 39 Op. Att'y Gen. 343, 347-48 (1939) .
44. Censorship of Radio Stations, 30 Op. Att'y Gen. 291, 292 (1914) .
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protection of our foreign interests is [e]ntrusted, in the first instance, to the President.. . .In the protection of these fundamental rights, which are based upon the Constitution and grow out of the jurisdiction of this nation over its own territory and its international rights and obligations as a distinct sovereignty, the President is not limited to the enforcement of specific acts of Congress.... [The President] must preserve, protect, and defend those fundamental rights which flow from the Constitution itself and belong to the sovereignty it created. 4 V 5
A. Opinions of the Office of Legal Counsel
In recent Administrations, the Office of Legal Counsel of the Department of Justice (OLC) has taken the position that the President may unilaterally deploy military force in order to protect the national security and interests of the United States. By statute, the Attorney General is vested with the authority to interpret constitutional and statutory provisions on behalf of the executive branch. By regulation, the Attorney General has delegated this function to OLC. As a result, OLC's interpretation of federal law is definitive within the executive branch.
In Deployment of United States Armed Forces into Haiti, 46 OLC advised that President Clinton had the authority to unilaterally deploy over 20,000 troops into Haiti. It relied, in part, on the structure of the War Powers Resolution, which we argued "makes sense only if the President may introduce troops into hostilities or potential hostilities without prior authorization by the Congress." 47 OLC further argued that "in establishing and funding a military force that is capable of being projected anywhere around the globe, Congress has given the President, as Commander in Chief, considerable discretion in deciding how that force is to be deployed." 48 OLC also cited and relied upon the past practice of the executive branch in undertaking 45. Foreign Cables, 22 Op. Atty Gen. 13, 25-26 (1898 Our history is replete with instances of presidential uses of military force abroad in the absence of prior congressional approval. This pattern of presidential initiative and congressional acquiescence may be said to reflect the implicit advantage held by the executive over the legislature under our constitutional scheme in situations calling for immediate action. Thus, constitutional practice over two centuries, supported by the nature of the functions exercised and by the few legal benchmarks that exist, evidences the existence of broad constitutional power. 6 In light of that understanding, OLC advised that the President had independent constitutional authority unilaterally to order "(1) deployment abroad at some risk of engagementfor example, the current presence of the fleet in the Persian Gulf region; (2) a military expedition to rescue the hostages or to retaliate against Iran if the hostages are harmed; (3) an attempt to repel an assault that threatens our vital interests in that region." 57
B. Judicial Construction
Since the beginning of the Republic, judicial decisions have confirmed the President's constitutional power and duty to repel military action against the United States through the use of force and to take measures to deter the recurrence of an attack. As Justice Joseph Story said long ago, "[i]t may be fit and proper for the government, in the exercise of the high discretion confided to the executive, for great public purposes, to act on a sudden emergency, or to prevent an irreparable mischief, by summary measures, which are not found in the text of the laws."' The Constitution entrusts the "power [to] the executive branch of the government to preserve order and insure the public safety in times of emergency, when other branches of the government are unable to function, or their functioning would itself threaten the public safety." 9 If an unforeseen attack on the territory and people of the United States or other immediate, dangerous threat to American interests and security confronts the President, the courts have affirmed that it is his constitutional responsibility to respond to that threat with whatever means are necessary, including the use of military force abroad. 6
III. HISTORICAL SUPPORT

A. The Historical Practice of the Three Branches
The historical practice of all three branches of government confirms the lessons of the constitutional text and structure. The normative role of historical practice in constitutional law, and especially with regard to separation of powers, is well settled. 6 . 654, 661 (1981) . In particular, the difficulty the courts experience in addressing "the broad range of vitally important day-to-day questions regularly decided by Congress or the Executive" with respect to foreign affairs and national security makes the judiciary "acutely aware of the necessity to rest [judicial] decision[s] on the narrowest possible ground capable of deciding the case." Id. at 660-61. Historical practice and the ongoing tradition of executive branch constitutional interpretation therefore play an important role in this area. highly significant role in establishing the contours of the constitutional separation of powers. Indeed, as the Court has observed, the role of practice in fixing the meaning of the separation of powers is implicit in the Constitution itself: "'[T]he Constitution . . . contemplates that practice will integrate the dispersed powers into a workable government. "' 62 In addition, governmental practice enjoys significant weight in constitutional analysis for practical reasons, on "the basis of a wise and quieting rule that, in determining... the existence of a power, weight shall be given to the usage itself-even when the validity of the practice is the subject of investigation." 63 The role of practice in assessing constitutionality is heightened in issues affecting foreign affairs and national security, where "the Court has been particularly willing to rely on the practical statesmanship of the political branches when considering constitutional questions.... "' "The persistence of these controversies (which trace back to the eighteenth century), and the nearly complete absence of judicial decisions resolving them, underscore the necessity of relying on congressional precedent to interpret the relevant constitutional provisions."' Accordingly, the Court should give considerable weight to the practice of the political branches in trying to determine the constitutional allocation of war-making powers between them.
The historical record demonstrates that the power to initiate military hostilities, particularly in response to the threat of an armed attack, rests exclusively with the President. As the Supreme Court has observed, " [t] United States military personnel participated in the operations; some 800 U.S. aircraft flew more than 20,000 sorties; and the forces together used more than 23,000 bombs and missiles. As part of the peace settlement, NATO deployed some 50,000 troops into Kosovo; 7,000 of them were American. 6 9 In a news briefing on June 10, 1999, Secretary of Defense 
B. Recent Precedents
Of particular relevance to the present situation are three recent precedents that concern terrorists. The most relevant precedent is the military action that President Clinton ordered on August 20, 1998, against terrorist sites in Afghanistan and Sudan. The second is the strike on Iraqi Intelligence Headquarters that President Clinton ordered on June 26, 1993. The third is President Ronald Reagan's action on April 14,1986, ordering United States armed forces to attack selected targets at Tripoli and Benghazi, Libya.
The 1998 Strikes on Terrorist Facilities in Afghanistan and Sudan
On August 20, 1998, President Clinton ordered the Armed Forces to strike at terrorist-related facilities in Afghanistan and Sudan "because of the threat they present to our national security. " " The President stated that the purpose of the operation was "to strike at the network of radical groups affiliated with and funded by Osama bin Laden, perhaps the Against Iraq, 1 PUB. PAPERs 40 (Jan. 14, 1991). Further, in a press conference on January 9, 1991, President Bush was asked if he believed that he needed congressional authorization in order to begin offensive operations against Iraq. He preeminent organizer and financier of international terrorism in the world today." 8 3 The strike was ordered in retaliation for the bombings of the United States embassies in Kenya and Tanzania, which caused the deaths of some 12 Americans and nearly 300 Kenyans and Tanzanians, and to deter later terrorist attacks of a similar kind against United States nationals and others. In his remarks at Martha's Vineyard, the President justified the operation as follows:
I ordered this action for four reasons: first, because we have convincing evidence these groups played the key role in the Embassy bombings in Kenya and Tanzania; second, because these groups have executed terrorist attacks against Americans in the past; third, because we have compelling information that they were planning additional terrorist attacks against our citizens and others with the inevitable collateral casualties we saw so tragically in Africa; and fourth, because they are seeking to acquire chemical weapons and other dangerous weapons.
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In his Address to the Nation on the same day, the President made clear that the strikes were aimed, not only at Osama bin Laden's organization, but at other terrorist groups thought to be affiliated with it, and that the strikes were intended as retribution for other incidents caused by these groups, and not merely the then-recent bombings of the two United States embassies. Referring to the past acts of the interlinked terrorist groups, he stated:
Their mission is murder and their history is bloody. In recent years, they killed American, Belgian, and Pakistani peacekeepers in Somalia. They plotted to assassinate the President of Egypt and the Pope. They planned to bomb six United States 747's over the Pacific. They bombed the Egyptian Embassy in Pakistan. They gunned down German tourists in Egypt.5
Furthermore, in explaining why military action was necessary, the President noted that "law enforcement and diplomatic tools" to combat terrorism had proven insufficient, and that "when our very national security is challenged... we must take extraordinary steps to protect the safety of our ",86 citizens. Finally, the President made plain that the action of the two targeted countries in harboring terrorists justified the use of military force on their territory: "The United States does not take this action lightly. Afghanistan and Sudan have been warned for years to stop harboring and supporting these terrorist groups. But countries that persistently host terrorists have no right to be safe havens." 8 7
The terrorist incidents of September 11 presented a greater threat to the national security of the United States than the embassy bombings (however appalling those events were). Accordingly, the President's power to respond militarily to those events was broader. Nevertheless, President Clinton's action in 1998 laid the foundation for later unilateral presidential action against terrorism.
First, President Clinton justified the targeting of particular groups on the basis of what he characterized as "convincing" evidence of their involvement in the embassy attacks. While that is not a standard of proof appropriate for a criminal trial, it is appropriate for military and political decision-making. Second, the President targeted not merely one particular group or leader, but a network of affiliated groups. Moreover, he ordered the action, not only because of particular attacks on United States embassies, but because of a pattern of terrorist activity, aimed at both Americans and non-Americans, that had unfolded over several years. Third, the President explained that the military action was designed to deter future terrorist incidents, not only to punish past attacks. Fourth, the President specifically justified military action on the territory of two foreign states because their governments had "harbor[ed]" and "support[ed]" terrorist groups for years, despite warnings from the United States.
The 1993 Strike on Iraq in Respone to the Attempted Assassination of Former President Bush
On June 26, 1993, President Clinton ordered a Tomahawk cruise missile strike on the Iraqi Intelligence Service (the "IIS") headquarters in Baghdad. The IIS had planned an unsuccessful attempt to assassinate former President Bush in Kuwait in April 1993. Two United States Navy surface ships launched a total of 23 missiles against the IIS center.
The President referred to the failed assassination attempt and stated that " [t] he evidence of the Government of Iraq's violence and terrorism demonstrates that Iraq poses a continuing threat to United States nationals." 8 8 He based his authority to order a strike against the Iraqi government's intelligence command center on "[his] constitutional authority with respect to the conduct of foreign relations and as Commander in Chief," in addition to the Nation's inherent right of self-defense. 8 9 President Clinton's order was designed in part to deter and prevent future terrorist attacks on the United States, and most particularly future assassination attempts on former President Bush. Although the arrest of sixteen suspects frustrated the assassination attempt, "nothing prevented Iraq from directing a second-possibly successful-attempt on Bush's life. Thus, the possibility of another assassination plot was 'hanging threateningly over [Bush's] head' and was therefore imminent. By attacking the Iraqi Intelligence Service, the United States hoped to prevent and deter future attempts to kill President Bush." 90
The 1986 Strike on Libya
On April 14, 1986, President Reagan, acting on his independent authority, ordered United States armed forces to engage in military action against the government of Colonel Gaddafi of Libya. 9 ' Thirty-two American aircraft attacked selected targets at Tripoli and Benghazi, Libya. Libyan officials reported thirty-seven people killed and an undetermined number injured. Over sixty tons of ordnance were used during the attack.
88. Letter to Congressional Leaders on the Strike on Iraqi Intelligence Headquarters, 1 PUB. PAPERS 940 (June 28,1993 Robb (1981) , and the hijacking of T.W. A. Flight 847 (1985) .' 4 Libya had also been linked to terrorist events close to the time of the April 1986 airstrike in which Americans and others had lost their lives. In January 1986, American intelligence tied Libya to the December 27, 1985, bombings at the Rome and Vienna airports in which nineteen people, including five Americans, had died, and one hundred and twelve persons had been injured.
The particular event which triggered the President's military action had occurred on April 5,1986, when a bomb exploded in the "Labelle," a Berlin discotheque frequented by U.S. military personnel. The blast killed three people (two Americans) and injured two hundred and thirty others (including seventy-nine Americans). Intelligence reports indicated that the bombing was planned and executed under the direct orders of the Libyan Government. The United States Ambassador to the United Nations stated that there was "direct, precise, and irrefutable evidence that Libya bears responsibility" for the bombing of the discotheque; that the "Labelle" incident was "only the latest in an ongoing pattern of attacks" by Libya against the United States and its allies; and that the United States had made "repeated and protracted efforts to deter Libya from its ongoing attacks," including "quiet diplomacy, public condemnation, economic sanctions, and demonstrations of military force." 95 Like the two unilateral presidential actions discussed above, President Reagan's decision to use armed force in a defensive and preventative response to a terrorist attack on United States military personnel illustrates that President George W. Bush had independent constitutional authority to use such force in the present circumstances.
IV. CONGRESSIONAL ACKNOWLEDGEMENT OF PRESIDENTIAL AUTHORITY
Our analysis to this point has surveyed the views and practice of the executive and judicial branches. Congress has also addressed the scope of the President's independent constitutional authority in two enactments, the War Powers Resolution and the recent Joint Resolution. These two statutes demonstrate Congress's acceptance of the President's unilateral war powers in an emergency situation, such as that created by the September 11 incidents. Moreover, the President was acting at the apogee of his powers when he deployed military force in the present situation, for he was operating both under his own Article II authority and with the legislative support of Congress. Under the analysis outlined by Justice Jackson in Youngstown Sheet & Tube Co., (and later followed and interpreted by the Court in Dames & Moore), the President's power in this case was "at its maximum," 96 because the President was acting pursuant to an express congressional authorization. He was thus clothed with "all [authority] that he possesses in his own right plus all that Congress can delegate, " 9 ' in addition to his own broad powers in foreign affairs under Article II of the Constitution. While we do not [Vol. 25
believe that Justice Jackson's approach in Youngstown accurately captures the separation of powers, some scholars do.
may have harbored or supported them. Section 2(c)(3) also does not disturb the President's constitutional authority to determine when a "national emergency" arising out of an "attack against the United States" exists, or the types and levels of force that are necessary or appropriate to respond to that "emergency." Because the statute itself supplies no definition of these terms, their interpretation must depend on long-standing constitutional practice and understanding. As we have shown in Parts I-III of this Article, constitutional text, structure, and practice demonstrate that the President is vested with the plenary power to use military force, especially in the case of a direct attack on the United States. Section 2(c)(3) recognizes the President's broad authority and discretion in this area.
Given the President's constitutional powers to respond to national emergencies caused by attacks on the United States, and given also that WPR section 2(c)(3) does not attempt to define those powers, we think that provision must be construed simply as a recognition of the President's preexisting constitutional authority. Moreover, as we read the WPR, action taken by the President pursuant to the constitutional authority recognized in section 2(c)(3) cannot be subject to the substantive requirements of the WPR, particularly the inter-related reporting requirements in section 4102 and the "cut off" provisions of section 5.'°3 Insofar as the Constitution vests the power in the President to take military action in the emergency circumstances described by section 2(c)(3), we do not think it can be restricted by Congress through, e.g., a requirement that the President either obtain congressional authorization for the action within a specific time frame, or else discontinue the action. Were this not so, the President could find himself unable to respond to an emergency that outlasted a statutory cut-off, merely because 102. 50 U.S.C. § 1543 (1994). 103. 50 U.S.C. § 1544 (1994) . True, the reporting requirement in section 4(a)(1), 50 U.S.C. § 1543(a)(1), purports to apply to any case in which U.S. armed forces are introduced into hostilities "[in the absence of a declaration of war." Further, the "cut off" provisions of section 5 are triggered by the report required by section 4(a)(1). 50 U.S.C. § 1544. Thus, the language of the WPR indicates an intention to reach action taken by the President pursuant to the authority recognized in section 2(c)(3), if no declaration of war has been issued. We think, however, that it would be beyond Congress's power to regulate the President's emergency authority in the manner prescribed by sections 4(a)(1) and 5.
[Vol. Congress had failed, for whatever reason, to enact authorizing legislation within that period.
To be sure, some interpreters of the WPR take a broader view of its scope. But on any reasonable interpretation of that statute, it must reflect an explicit understanding, shared by both the Executive and Congress, that the President may take some military actions-including involvement in hostilities-in response to emergencies caused by attacks on the United States. Thus, while there might be room for disagreement about the scope and duration of the President's emergency powers, there can be no reasonable doubt as to their existence.
B. The Joint Resolution of September 14, 2001
Whatever view one may take of the meaning of WPR section 2(c)(3), it is clear that Congress, in enacting the "Joint Resolution [t] o authorize the use of United States Armed Forces against those responsible for the recent attacks launched against the United States" 1°4 ("S.J. Res. 23"), has confirmed that the President had broad constitutional authority to respond, by military means or otherwise, to the incidents of September 11.
First, the findings in the Joint Resolution include an express statement that "the President has authority under the Constitution to take action to deter and prevent acts of international terrorism against the United States."°5 This authority is in addition to the President's authority to respond to past acts of terrorism. In including this statement, Congress has provided its explicit agreement with the executive branch's consistent position, as articulated in Parts I-1I of this Article, that the President has the plenary power to use force even before an attack upon the United States actually occurs, against targets and using methods of his own choosing.
Second, Congress also found that there is a "threat to the national security and foreign policy of the United States posed by the [] grave acts of violence" on September 11, and that "such acts continue to pose an unusual and extraordinary threat to the national security and foreign policy" of this 104 country. 06 Insofar as "the President's independent power to act depends upon the gravity of the situation confronting the nation, " 1 0 7 these findings would support any presidential determination that the September 11 attacks justified the use of military force in response. Further, they would buttress any Presidential determination that the nation is in a state of emergency caused by those attacks. The Constitution confides in the President the authority, independent of any statute, to determine when a "national emergency" caused by an attack on the United States exists. ' Nonetheless, congressional concurrence is welcome in making clear that the branches agree on the seriousness of the terrorist threat currently facing the Nation and on the need for a military response.
Third, it should be noted that the Joint Resolution is somewhat narrower than the President's constitutional authority. The Joint Resolution's authorization to use force is limited only to those individuals, groups, or states that planned, authorized, committed, or aided the attacks, and those nations that harbored them. It does not, therefore, reach other terrorist individuals, groups, or states that cannot be determined to have links to the September 11 attacks. Nonetheless, the President's broad constitutional power to use military force to defend the nation, recognized by the Joint Resolution itself, would allow the President to take whatever actions he deemed appropriate to preempt or respond to terrorist threats from new quarters. 108. See The Prize Cases, 67 U.S. (2 Black) 635, 670 (1865) (whether a state of belligerency justifying a blockade exists is to be decided by the President); Sterling v. Constantin, 287 U.S. 378, 399 (1932) ("By virtue of his duty to 'cause the laws to be faithfully executed', the Executive is appropriately vested with the discretion to determine whether an exigency requiring military aid for that purpose has arisen."); Moyer v. Peabody, 212 U.S. 78, 83 (1909) ("[T]he Governor's declaration that a state of insurrection existed is conclusive of that fact."); Campbell v. Clinton, 203 F.3d 19, 26-27 (2000) (Silberman, J., concurring) (stating that the Court in The Prize Cases "made clear that it would not dispute the President on measures necessary to repel foreign aggression"); cf Martin v. Mott, 25 U.S. (12 Wheat.) 19, 30 (1827) (stating that the President had unreviewable discretion to determine when "emergency" existed under statute enabling him to call up militia).
interpretation by both past administrations and the courts, the long-standing practice of the executive branch, and the express affirmation of the President's constitutional authorities by Congress, it is clear that the President had the plenary constitutional power to take such military actions as he deemed necessary and appropriate to respond to the terrorist attacks upon the United States on September 11, 2001. Further, the President had the authority to use force both to retaliate for those attacks and to prevent and deter future assaults on the nation. Military actions need not be limited to the particular individuals, groups, or states that participated in the attacks on the World Trade Center and the Pentagon. The Constitution vests the President with the power to strike terrorist groups or organizations that cannot be demonstrably linked to the September 11 attacks, but who, nonetheless, pose a similar threat to the security of the United States and the lives of its people, whether at home or overseas. 1 " In both the War Powers Resolution and SJ. Res. 23, Congress recognized the President's authority to use force in circumstances such as those created by the September 11 incidents. Neither statute, however, could place any limits on the President's determinations as to any other terrorist threat, the amount of military force to be used in response, or the method, timing, and nature of the response. Those decisions, under our Constitution, are for the President alone to make.
109.
We of course understand that terrorist organizations and their state sponsors operate by secrecy and concealment, and that it is correspondingly difficult to establish, by the standard of criminal liability or even lower legal standards, that particular individuals or groups have been or may be implicated in attacks on the United States. Moreover, even when evidence sufficient to establish involvement is available to the President, it may be impossible for him to disclose that evidence without compromising classified methods and sources, and so damaging the security of the United States. See, e.g., Chicago & S. Air Lines, Inc. v. Waterman Steamship Corp., 333 U.S. 103,111 (1948) ('he President... has available intelligence services whose reports are not and ought not to be published to the world.'); see also Ruth Wedgwood, Responding to Terrorism: The Strikes Against Bin Laden, 24 YALE J. INT'L L. 559, 568-74 (1999) (analyzing difficulties of establishing and publicizing evidence of causation of terrorist incidents). But the difficulty or impossibility of establishing proof to a criminal law standard (or of making evidence public) does not bar the President from taking such military measures as, in his best judgment, he thinks necessary or appropriate to defend the United States from terrorist attacks. In the exercise of his plenary power to use military force, the President's decisions are for him alone, and are not subject to judicial review.
